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The law is constantly changing
and our newslet ter describes
developments which may be of
interest to you.
If you are in any doubt about these
or any other aspects of the law,
please call us on 4731 5899

BattersbyBateman 
L A W Y E R S

ANTI-SPAM LAW RAMPED UP
Unsubscribe facilities do not infer consent

Regulators are increasing 
efforts to pursue those in 
breach of the anti-spam 
law and they can impose 
substantial penalties – up 
to $1.1 million per day – 
against a corporation that 
repeatedly breaks the law.

Recently, two infringement 
notices of $110,000 were issued 
to a major telecommunications 
company for sending out 20,000 
SMS messages. The messages 
promoted the company’s 
entertainment service, with 
the sender identification shown 
merely as a three-digit number.

Clear and accurate sender 
identification, along with 
accurate information about how 
to contact the sender, is one 
of three legal requirements of 
sending commercial electronic 
messages with an Australian 
link.

The message must also 
contain an unsubscribe facility 
to allow the recipient to opt out 
of receiving messages from 
that source, and it must be sent 
with the recipient’s consent. 
It can be express consent or 
inferred from existing business 
and other relationships – such 
as where the individual is a 
member of a club, a subscriber 
to a service, or a client the 
organisation deals with on an 
ongoing basis.

Consent may be inferred 

if an individual conspicuously 
publishes a work-related 
electronic address, such as on 
a website, or in a brochure or 
magazine, and the address is 
not accompanied by a statement 
that the person does not want to 
receive unsolicited commercial 
electronic messages. This 
inference of consent is limited 
to commercial electronic 
messages relevant to the 
person’s business, functions or 
duties.

In one case, a company 
admitted that its principal 
method of obtaining email 
addresses for its databases and 
lists was the use of address-
harvesting software, or 
obtaining harvested address 
lists from external parties.

It sought to infer consent 
from the failure of email 

recipients to request removal 
from its lists. However, the 
courts found that there was 
no obligation to reply to such 
a message, and that the mere 

presence of an unsubscribe 
facility does not infer consent. 
Penalties of $4.5 million were 
imposed on the company and 
$1 million on its director. 

Current low interest 
rates and the increase 
in the government’s first 
homeowner grant to
$21,000 for a new 
house purchase may be 
tempting, but you will 
have to repay the grant
if you do not meet the 
eligibility criteria.

The residency requirement 
is that you move into the 
property within 12 months after
completion and live there for a
continuous period of six months.

If, after receiving the 
grant, you do not fulfil the 
requirements, you need 
to advise the Chief Tax 
Commissioner of what has 

occurred and repay the grant. 
You may have to pay a penalty 
as well as the grant amount.

To make matters worse, 
based on the recent stance of 
the Tax Office in court, you may 
have to pay tax on the capital 
gain when the property is sold, 
because you never used it as 
your main residence. 

FIRST HOMEOWNER GRANT
Penalties if you don’t meet criteria

2009 Bateman Battersby
Medical Research Medal

winner Dr Lee Wei Li from
Nepean Clinical School

with John Bateman

C u r r e n t  l o w
i n t e r e s t  r a t e s  a n d
t h e  g o v e r n m e n t ’s
f i r s t  h o m e o w n e r
g r a n t  f o r  h o u s e
p u r c h a s e s  m a y  b e
t e m p t i n g ,  b u t  y o u
w i l l  h a v e  t o  r e p a y
t h e  g r a n t  i f  y o u  d o
n o t  m e e t  t h e
e l i g i b i l i t y  c r i t e r i a .
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LAW REFORM
Less Australia/New Zealand legal divide

The Australian and New 
Zealand governments have 
signed an agreement to 
make it easier to enforce 
certain judgments and 
sanctions between the two 
countries. It is also intended 
to streamline the process for 
resolving civil proceedings 
that cross the Tasman.

The direct result of this 
reform will be that parties in 
Australia or New Zealand with 
decisions not involving money 
that are captured by the trans-
Tasman law reform will have 
more options for enforcement 
and a higher likelihood of 
success in enforcing when 
the defendant is in the other 
country or has property there.

The majority of civil 
proceedings will be able to be 
served in the other country 
without separately seeking 
permission from a local 
court, excluding such civil 
proceedings as dissolution 
of marriage, enforcement of 
maintenance obligations and 
enforcement of child support. 

Also, courts in each country 
will be able to stop proceedings 
on the ground that a court 
across the Tasman is the more 
appropriate forum. Some non-
money judgments will also now 
be enforceable trans-Tasman.

The reforms will expand 
the types of orders enforceable 
between Australian and New 
Zealand courts to include final 

non-money orders. This is one 
of the most significant reforms 
proposed in the agreement. 

Also, the proposed reciprocal 
recognition of decisions in 
mutually agreed tribunals 
will mean there is no need for 
disputes to go to court again in 
the other jurisdiction. The law 
reform allows New Zealand and 
Australian courts to enforce 

non-money judgments which 
require defendants to do, or 
refrain from doing, something 
in the other sphere.

However, non-money 
judgments requiring a high 
level of supervision, such as 
administration of deceased 
estates and care of children, will 
not be able to be registered in 
the other country.

Often, not enough attention 
is given to the procedure 
for executing contractual 
documentation when 
finalising an agreement. This 
is increasingly an issue as the 
number of parties involved 
in transactions increase, 
parties often do not execute 
contracts in the same physical 
location, and frequently 
parties are required to 
execute signature pages and 
return them by email.

 In a recent court case a tax 
consultancy operated a tax-
avoidance scheme for some of its 
clients. The revenue authorities 
suspected that the scheme had 
been dishonestly implemented 
and sought warrants to search 
for documents at a number of 

client premises.
What they found was that 

the documentation through 
which the scheme had been 
implemented was invalid. 
Documents had been executed  

in draft form and signature 
pages from the drafts detached 
and stapled to final versions.

There are a number of 
lessons to learn from the case. 

Avoid obtaining signatures 

on a draft for later appending 
to an amended final contract or 
deed. Provide executing parties 
with a complete copy of a deed 
or contract for execution rather 
than just the execution page. 
And do not obtain an original 
signature on one contract or 
deed and transfer that signature 
page to another subsequently 
amended contract or deed. 

 DE FACTO RELATIONSHIPS
 Am I entitled to a property settlement?

If you were in a de facto 
relationship which has 
broken down since 1 March 
2009, you can make a claim 
for a property adjustment 
under the Family Law Act. 
However, you usually need 
to show that you have lived 
together for at least two 
years. 

If your relationship has lasted 
less than two years, you may 
claim if there is a child of the 
relationship; or you are caring 
for a child of the other party, 
and the failure to make an order 
would result in serious injustice 
to you; or you made substantial 
contributions (financial or 
personal) for which you will not 

receive adequate compensation 
if the court does not make a 
property order, and the failure 
to make an order would result in 
serious injustice to you.

If your relationship broke 
down before 1 March 2009, you 
may still be able to make an 
application under the Property 
(Relationships) Act of NSW. 

SEAL THE DEAL
Signing contract documents legally in the e-age
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In the current economic 
climate it is not surprising 
that investor class actions 
are receiving increased 
attention.

There is some suspicion 
and confusion about class 
actions. Some people have an 
enduring belief that they must 
be taking on an unacceptable 
level of risk if they get involved. 
Equally, some may just have 
an aversion to continuing in a 
claim commenced without their 
express consent, despite the 
fact that it could benefit them 
financially to do so.

It is important to understand 
that, with the exception of 
certain public bodies and 
officials, a person does not need 
to consent to find themselves a 
group member in a class action. 
An action can begin in respect of 
a group without its consent. 

A class action (or 
representative proceeding 
as it is known) must meet 
three requirements; seven 
or more people have claims 
against the same person, their 
claims are in respect of related 
circumstances, and their 

claims give rise to a substantial 
common issue of law or fact. 
One or more of those persons 
can commence proceedings, 
representing some or all of 
them.

Generally, it is more likely 
to be in a person’s interest 
to remain in an action that is 
taking place and not return an 
opt-out notice. That way, they 
can share in the fruits of any 
judgment or settlement, free of 
any liability for costs, unless the 

court orders that a portion of 
the judgment be paid towards 
the applicant’s legal expenses.

However, sometimes in a 
class action the group is limited 
to people who have consented 
to take part on certain terms, 
likely to include agreement on 
what part of the settlement is to 
be paid to any litigation funder 
involved.

Agreements can even entitle 
a funder to payment if a group 
member later decides to opt out 

and begin a separate action.
Where more than one action 

is afoot, you may have a choice 
about which group to join, in 
which case terms of funding 
agreements may be important 
points of comparison. 

Speak to us for advice on
whether to become a group
member in an action, where 

 there is some choice in the 
matter, or if you should ‘opt out’
when given an opportunity 
to do so. 

Superannuation funds 
may be looking for more 
novel ways of accumulating 
wealth.

People may want to 
accumulate wealth in a super 
fund by carrying on a business, 
but the tax office takes the 
view that this is not acceptable. 
An alternative is for the fund 
to acquire shares in a private 
company or units in a unit trust 
which carries on a business. 
The tax office, however, will 
most probably say that this does 
not assist a trustee in avoiding 
the sole-purpose test.

  Trustees of a regulated 
fund, such as a standard self-
managed super fund, must 

maintain the fund for the sole 
purpose of providing retirement 
and other accepted benefits 

to members, such as benefits 
on the termination of their 
employment or their ill-health.

Consequences of failing the 
sole-purpose test are severe. 
First, the fund will cease to be 
a complying fund. This means 
that it might receive a tax bill 

equal to 45 per cent of the 
total value of the assets of the 
fund. Second, a trustee who 
fails to maintain a fund for a 
sole purpose might be liable 
to a fine of up to $220,000 and 
imprisonment for up to five 
years. 

  TRUSTS
  Blow the dust off that deed
Many clients are totally 
unaware of the limited life  
of trusts. 

Trust deeds can sit in safe 
custody for years without 
being looked at. But if you are 
planning to do something with 
a trust, it is important to check 
the trust deed first. You may be 
in for a shock if you find that the 

date when the trust will mature 
is coming up soon. 

All discretionary trusts 
must come to an end within 
a specified period (80 years 
from the date of creation for 
modern trusts in NSW). Most 
discretionary trusts allow the 
trustee to nominate an earlier 
date.

Some discretionary trusts, 

especially those created in 
the 1960s and ’70s, have what 
now seems an incredibly early 
vesting date. When the trust 
vests, the beneficial interest 
in trust assets passes to the 
beneficiaries, thus potentially 
triggering stamp duty and 
capital gains tax.

Call us for more information 
on trusts. 

SUPER FUNDS
Maintaining a sole purpose

CLASS ACTIONS
Things to know
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